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SUMMARY

This proceeding presents a straightforward issue of law. On the one haﬁd. the Commis-
sion can take an action which not only effectuates the clearly expressed will of Congress, but
promotes many compelling goals: preserving the First Amendment right of viewers to choose
from a diversity of sources of news and information; promoting robust competition; and ensuring.
that the financial and First Amendment benefits of competition flow equally to all citizens regard-
less of race or economic status. | |

On the other hand, the Commission could ignore the law to deny these benefits to over
one-third of Americans, with scarcely more justification than the aesthetic concerns of landlords.

The plain language of Section 207 expressly directs the Commission to create rules that
prohibit restrictions on a "viewer’s ability to receive video programming services through devices
designed for over-the-air reception of television broadcast signals, [MMDS, or DBS]." Tﬁe
legislative history further underscores that Congress’ intent in using this broad language was to
cover all viewers and all restrictions, including restrictions by private entities like landlords.
There is no indication that the term "viewers" could mean anything other than all viewers, renters
and homeowners alike. This fact alone should determine the outcome of the Commission’s deci-
sion.

But there are also several policy reasons to support prohibition of lease restrictions. The
most central reason is that it gives renters a choice, as viewers, between sources of news and
information. Not only is this their right, but it is one of the essential goals of the First Amend-

ment.

Furthermore, minorities, lower income Americans, and single mothers make up a



disproportionate percentage of the renting population. For example, the percentages of renters
among the black and hispanic communities are twice that of whites. The median income of
renters is almost half that of homeowners. These groups already suffer from limited access to
technology and information. An adverse decision in this proceeding would foreclose them from
the benefits of competition in the video services market, and further consign them to being
society’s information have-nots.

Fina]ly, the outcome of this proceeding has important implications for both the develbp—
ment of competition in the multichannel video programming market and the health of over-the-air
broadcast television. If the Commission does not act to prevent landlord restrictions on reception
devices, the total market in which MMDS and DBS can compete could be reduced by one-third,
giving cable an immediate advahtage. Without antennas, moreover, many apartment dwellers
will be unable to receive over-the-air television signals that are of watchable quality. Therefore,

preemption of lease restrictions will also advance the Commission’s pro-competitive goals.
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Consumer Federation of America, League of United Latin American Citizens, Minority
Media Telecommunications Council, Office of Communications of United Church of Christ, and
Writers Guild of America East ("Joint Commenters") respectfully submit the following comments
in response to the Commission’s Report and Order, Memorandum Opinion and Order, and
Further Notice of Proposed Rulemaking, FCC No. 96-328, (released August 6, 1996) ("R&0O").!
The R&O adopts a rule to implement Section 207 of the Telecommunications Act of 1996, P.L.
104-104, 110 Stat. 56 (1996) ("1996 Act"). Section 207 directs the Commission to adopt regula-

tions prohibiting restrictions on the use of reception devices for over-the-air television, direct

'The R&O consolidated two proceedings involving Section 207, International Bureau Docket
No. 95-59, and Cable Services Bureau Docket No. 96-83 (hereinafter collectively referred to
as "earlier proceedings”).
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broadcast satellite ("DBS"), and multichannel multipoint distribution service ("MMDS") 2

In the R&O, the Commission held, inter ali‘a, that "Congress intended Section 207 to
apply to nongovernmental restrictions.” R&O at 151. It therefore determined that private,
nongovernmental bodies may not impose restrictions such as restrictive covenants and easements
on the installation, maintenance, and use of devices such as television and MMDS antennas and
DBS dishes. But the Commission applied this prohibition only to property that is within the
exclusive control of a person with an ownership interest. R&O at 159. The Commission &id
not decide, and now seeks further comment on, whether this rule should apply to placement of
antennas in common areas® and rental properties.

Joint Commenters believe that the question in this proceeding is not even close. The
language of Section 207 shows that Congress intended it to be an expansive prohibition, applied
to all viewers. This analyﬁs alone should settle the issue. The legislative history further

underscores this conclusion, however. Indeed, nowhere in the record is there any indication that

ZSection 207 states: "Within 180 days after the date of enactment of this Act, the Commis-
sion shall, pursuant to Section 303 of the Communications Act, promulgate regulations to prohibit
restrictions that impair a viewer’s ability to receive video programming services through devices
designed for over-the-air reception of television broadcast signals, multichannel multipoint
distribution service, or direct broadcast satellite services." 1996 Act, §207. -

SWhile the Commission has asked several questions about the applicability of Section 207
to common areas, /.e. property that is owned but not exclusively controlled by the viewer, Joint
Commenters will not comment extensively here on these questions. Much of the analysis for
renters applies with equal force to common areas. Specifically, the plain language and legislative
history of Section 207 demonstrate that Congress intended the Commission to include all viewers
- those in units with common areas and those in rental units alike - in its preemption of private
restrictions. All viewers have a primary First Amendment right to choose from a diverse range
of sources of news and information. Finally, viewers living in units with common areas comprise
a significant percentage of the market, and thus are important in bringing the benefits of a level
playing field both to the DBS and MMDS industries and to individual viewers.



3

Congress intended to distinguish homeowners from renters.

But even apart from the Commission’s duty to give effect to Congress’ unambiguously
expressed intent, there are many important policy reasons supporting preemption. First and
foremost, failure to include renters in the protection of Section 207 would be a direct insult to
viewers’ essential First Amendment right to have access to a diverse array of sources of news
and information. It would dispropo;tionately injure groups that already face disadvantages in
the information age. Finally, it would withhold the benefits of competition from over one-tﬁird
of the population based solely on economic status, and it would place a severe competitive burden
on two fledgli.ng.industries. _

L THE PLAIN LANGUAGE AND LEGISLATIVE HISTORY OF SECTION 207
SHOW THAT CONGRESS DID NOT INTEND TO DISTINGUISH BETWEEN
VIEWERS THAT OWN THEIR HOMES AND THOSE THAT DO NOT.

In its R&O, the Commission did not decide, and now requests further comment on, its
legal authority to "extend [its] rule to situations in which antennas may be installed on...a
landlord’s property for the benefit of a renter.” R&O at 163. It notes that in the earlier proceed-
ings the National Apartment Association, property management interests, and the Independent
Cable and Telecommunications Association argued that "there are sound reasons," such as
aesthetic concerns and the ability to manage the property, "‘not to regulate antenna placement on
private property." Id. at 161.

But the plain language of Sectién 207 makes no distinction between viewers who own their
homes and those who rent. It simply directs the Commission to "promulgate regulations to
prohibit restrictions that impair a viewer’s ability to receive video programming.” 1996 Act,

§207. There is absolutely nothing indicating that the term "viewer" should be limited to
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homeowners. Moreover, the legislative history of Section 207 supports this interpretation.* In
the face of such unambiguous Congressional intent, the Commission cannot create the arbitrary,
unauthorized classification that the landlord groups and their allies urge. Chevron U.S.A. v.

Natural Resources Defense Council, 467 US 837, 842-43 (1984).

II. AS A MATTER OF POLICY, THE COMMISSION SHOULD PREEMPT LEASE
RESTRICTIONS.

While effectuating Congress’ clear mandafe should be the end of the inquiry, there are
also many sound policy reasons supporting preemption.

As a preliminary, fundamental point, Joint Commenters remind the Commission that its
decision here directly impacts the First Amendment right of viewers to have access to a
multiplicity of sources of news and information. E.g., Turner Broadcasting System v. FCC, 114
S.Ct. 2445, 2470 (1994); Associated Press v. United States, 326 US 1, 20 (1945); Time Warner
Entertainment Co. v. FCC, No. 93-5349, slip op. at 30 (D.C. Cir. Aug. 30, 1996). In the case
of television antennas, lease restrictions may prevent renters from receiving a quality signal and
therefore completely deny fhem access to news and information via broadcast television. In the
case of DBS dishes and MMDS antennas, lease restrictions deny them the abilfty to choose
between packages of video programming offered b).v different competitors.

Moreover, the 1996 Act was intended to expand the public’s access to telecommunications

“Congress indicated that it meant to afford broad protection, with no exceptions, from private
and governmental restrictions. The report of the House Commerce Committee, in expansive
language, directs the Commission to create rules which prohibit private restrictions' against all
viewers. "The Committee intends this section to preempt. .. restrictive covenants or encumbrances
that prevent the use of antennae designed for [over-the-air TV reception or of DBS receivers]."
H.R. Rep. 104-204, Part 1, 104th Cong., 1st Sess., at 123-24 (1995). See also, H.R. Conf.
Rep. No. 104-458, 104th Cong., 2d Sess. at 166. Nowhere in the legislative history is there
evidence that Congress wanted special protection for homeowners and not for renters.
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services; this fundamental goal of the Act was meant to apply to all viewers, not just homeown-
ers. See, e.g., 1996 Act, preamble and §254. But allowing landlords to prevent the use of
reception devices will .deny many American families access to and choice between video program-
ming services based merely on their economic status. This is made alll the more alarming because
renting Americans tend to be minorities, lower income Americans, and single mothers, groups
that are already most at risk of being left behind in the information age.

A. Allowing Landlords To Prohibit Reception Devices Will Have A Disprop-

ortionately Negative Impact On Minorities, Lower Income Americans, And
Single Mothers.

The 1996 Act promised that the benefits of expanded access and a competitive telecom-
munications market would flow to @/l Americans, not just those fortunate enough to own their
homes. See, e.g., the preamble to S. Conf. Report 104-230, 104th Cong., 2d Sess. (bill to
provide competitive market for telecommunications and information technologies "to all
Americans"); §254 (ensuring universal service to rural and low income Americans). Sadly, the
Commission stands poised in this proceeding to limit renters’ choice of video programmers to
two: (1) the landlord’s favored cable, SMATV, or other operator; or (2) antenna-less, and
therefore often poor picture quality, over-the-air television.’

This proceeding, however, is not just about renters.' Instead, at stake is the ability of all
Americans to participate equally in the new, coqxpetitive video programming marketplace.

Minorities, lower income households, and single mothers make up a large part of the renting

SIn many multiple dwelling apartment buildings, reception of over-the-air television signals,
without the assistance of an antenna, is so poor as to be unwatchable. Thus, to receive any
meaningful amount of video programming, apartment dwellers would have to subscribe to whatev-
er cable operator or other multichannel video service is offered by the landlord.
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population. A ruling that Section 207 does not apply to renters will result in an inequitable distri-

bution of the benefits of competition by shutting out large portions of these groups. Moreover,
it would discriminate against a segment of the population that needs these benefits the most.

Data from the U.S. census bureau shows that a larger percentage of minorities than whites
do not own their own homes. In the second quarter of 1996, the homeownership rate for the
U.S. as a whole was 65.4 percent. U.S. Census Bureau, Housing Vacancy Survey: Second
Quarter 1996, released July 22, 1996, at 3 ("Census Housing Survey"). In the same quaﬁer.
the proportion of whites owning their own homes was 71.7 percent, but for blacks was only 44.0
percent. The rate of homeoWnemMp was slightly lower, 43.9 percent, for hispanics. Id.
Therefore, the percentage of renters among the black and hispanic communities is nearly twice
the percentage among whites.5

Similarly, the American Indian and Asian populations each trail significantly behind the
white population, even though they have somewhat higher homeownership than blacks and
hispanics, with 52.6 and 51.2 percent respectively in 1993. Timothy Grall, U.S. Department
of Housing and Urban Development and U.S. Census Bureau, Our Nation’s Housing in‘I 993,
released October, 1995, at 5, 19 ("Our Nation’s Housing").

Renters also tend to have a lower income than hom?owners. For example, the median

annual family income among renters was almost $19,000 in 1993,” which was about one-half

SIn other words, about 56 percent of blacks or hispanics rent their homes compared with
about 28 percent of whites. This calculation is based on the assumption that the percentage of
renters corresponds to 100 percent minus the percentage of homeowners.

’Among urban renters, the median income level was an even lower $17,152. Our Nation’s
Housing at 10.
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the median income for homeowners. Our Nation’s Housing at 10, 16. Among the renting
population, about 25 percent had an income below the poverty level. Id.

Finally, single mothers constitute a large proportion of the renting population, with about
one-third owning their own homes. In comparison, the homeownership rate was 56 percent
among single fathers and over 75 percent for married couples with children. QOur Nation’s
Housing at 5, 18. Homeownership among women in nonfamily households is also well below
the national average, at only 53 percent. /d.

These individuals will be left without a choice simply because they cannot afford to own
their homes. Thus, the monopoly cable operator, SMATV, or any other multichannel video
provider serving each building will face no competition.® This may result in residents paying
higher subscription fees or installation charges,’ or suffering with a service that has poor
customer service and technical quality. Moreover, renters’ First Amendment interests will be
compromised, because they may be forced to buy the operator’s service even though it offers
less diversity and niche programming than others. Or they may have to subscribe to the service,
when they would not otherwise choose to do so, because they cannot get viewable reception
quality for over-the-air television unless they attach TV antennas.

Yet these are groups which society can least afford to leave without the benefits of

In many multiple dwelling units, the landlord has an agreement with a cable operator or
SMATYV operator in which the landlord promotes the service to tenants in exchange for a fee.

In almost all such cases, the operator demands exclusivity, i.e. that the landlord not allow tenants
to subscribe to competing services.

0f course, the cable operator would only be free to charge monopoly rates after the rate
deregulation compelled by the 1996 Act, or where the operator’s rates were deregulated earlier
because it faced effective competition in its market as a whole. 1996 Act, §301(b).
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information access. Allowing landlord restrictions will widen the disparity between information
haves and have-nots, with the greatest negative impact being felt by these groups. These
individuals are even less likely than the average American to obtain the benefits of information
access - news and information, social and economic interaction, and participation in democratic

processes - from other sources.

B. Preempting Lease Restrictions Will Promote Fair, Robust Competitmn For
Multichannel Video Programming Service.

In the multichannel video market, cable remains the Goliath to the David that is DBS and
MMDS.! If the Commission cares about promoting a truly competitive environment, it should
adopt rules promoting these fledgling competitors, instead of allowing landlords to hinder them.
Preempting lease restrictions will promote the pro-competitive goals of the Commission and Con-
gress by freeing renters to receive the competing technologies of DBS and MMDS, or to choose
to receive free, over-the-air television instead of cable.

Preemption will promote greater competition in two ways. First, it will aﬂow DBS and
MMDS to reach a wider market. As noted above, in the second quarter of 1996, over one-third
of all homes were not owned; the widespread use of lease restrictions could reduce the potential
market for DBS and MMDS services by this amount. Indeed, few businesses could keep up with
their competitors if they were barred from reaching one-third of their total market. The
importance to DBS and MMDS of tl}is segment of the market might be even greater than the

numbers suggest; the concentration and proximity of these viewers makes it easier and less

“The SBCA estimated that last March there were about 2.3 million high-power DBS
customers in the United States, compared to 62.5 million cable TV subscribers. David Bross,

"Echostar Launches Nation’s Fifth DBS Network," Communications Today, March 5, 1996, at
6.



9

expensive to advertise to them and to initiate service. Preventing lease restrictions, therefore,

- will ensure that DBS and MMDS have a more level playing field, will improve their position

Qnd strength as competitors, and will lead to more robust competition in the overall market for
multichannel video programming.

Preemption will also ensure that individual subscribers have a meaningfui choice between:
services. Otherwise, lease restrictions could effectively bar viewers from receiving video
programming from DBS, MMDS, or over-the-air television. Their only alternative would'be
the incumbent cable operator. See note 8, above.!! These individuals will be subjected to a
landlord-created monopoly - foreclosed from sharing in any benefits from competition - for the
sole reason that their economic status or housing preference caused them not to own their homes.

C.  Preemption Of Lease Restrictions Will Help Preserve Free, Over-the-air
Television And Promote The Ability Of Renters To Receive It.

Finally, Joint Commenters urge the Commission to bear in mind that the outcome of this
proceeding has important implications for the health of free, over-the-air broadcast television.
Broadcast television remains the most important form of electronic media. Not only do
approximately one-third of viewing households still rely on it as their only source of video

programming, but it is the primary source of news and information for over three-fourths of

Renters may someday be able to choose between two or more cable operators in the same
building. But this is rarely the case in the present, and it may never come to pass if not permitted
by the outcome of the Commission’s pending examination of its rules for broadband home wiring
and cable customer premises equipment. Telecommunications Services Inside Wiring and
Customer Premises Equipment, CS Docket No. 95-184; Cable Home Wiring, MM Docket No.
92-260. There are, in fact, many similarities between the policy considerations in all three
proceedings, and the Commission should keep in mind the effect of the policy issues and outcome

of the home wiring and customer premises equipment proceedings when reaching its conclusion
here. ‘
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Americans, and it is the only video medium which is available practically for free to every citizen
on an equal basis.
Yet, as noted above, note 5, the quality of television signals in many multiple dwelling

apartment buildings is very poor unless the viewer uses an antenna. If the Commission allows
landlord restrictions, the effect will be to foreclose many renters from the benefits of free televi-
sion or to force them to subscribe to the building’s monopoly cable operator or other multichannel
video provider. Indeed, such a decision would be a direct affront to the "paramount" dghf of
these citizens, as viewers, to receive news and information vig broadcasting. Red Lion Broadcast-
ing v. FCC, 395 US 367, 390 (1969)."

Ili. PREEMPTING LEASE RESTRICTIONS AGAINST THE USE OF RECEPTION

DEVICES WOULD NOT CONSTITUTE A TAKING UNDER THE FIFTH AMEND-
MENT.

The Commission also seeks comment on whether forbidding lease restrictions would
constitute a taking under the Fifth Amendment. It asks about the applicability of Loretto v.
Teleprompter Manhattan CATV Corp., 458 US 419 (1982), in which the Supreme Court found
a state statute effectuated a taking because it required landlords to permit installation of cable
television equipment on their property. R&O at 164.

But the answer to the Commission’s question is cle;r: Loretto does not apply here, and
preemption would not constitute a taking. It is well-settled case law that Commission action taken
pursuant to a clear Congressional mandate does not rise to the level of a taking merely because

it implies a modification of contractual rights. In FCC v. Florida Power Corp., 480 US 245

12v1t is the right of the public to receive suitable access to social, political, aesthetic, moral,
and other ideas and experiences which is crucial here. That right may not constitutionally be
abridged...by the FCC." /d. |
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(1987), for example, the Supreme Court held that Commission rules promulgated pursuant to

the Pole Attachments Act, which regulated the rates uuhty companies could charge to lease space
on their poles, were not a taking of a pole owner’s property. The Court reiterated that "[s]tatutes
regulating economic relations of landlords and tenants are not per se takings." Id. at 252.
Accord Yee v. City of Escondido, 503 US 519 (1992).

Indeed, the preemption of lease restrictions at issue here is far different from the
permanent physical occupation which was compelled by the statute in Loretto. Justice Mamhaﬁ’s
opinion characterized the Court’s holding there as "very narrow," Loretto, 458 US at 441, and
specified that it did not cover the instance where the government merely requires the landlord
to provide cable installation if the tenant so desires. Id. at 440 n.19. In subsequent cases, the
Court has made very clear that Loretto only applies to statutes that "specifically require[] land-
lords to permit permahent occupation of their property by cable companies." Florida Power,
480 US at 251-53; Yee, 503 US at 527. For example, it has declined to find a taking where the
state does not require occupation, but merely regulates the terms of a preexisting lease arrange-
ment. Florida Power, 480 US at 251-53. |

Similarly, preemption of lease restrictions would not require a landlord to install DBS
dishes, television antennas, or MMDS antennas. It would n;erely allow tenants to make a choice
to install them. Indeed, for purposes of the takings issue, these devices are no different than
other items that a tenant is permitted to attach to the property for the duration of the lease only,
such as air conditioning units, bird feeders, or wind chimes. Moreover, in no way does

preemption go so far as to compel a landowner to rent his or her property or to refrain from
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terminating a tenancy. See Florida Power, 480 US at 251-52 n.6; Yee, 503 US at 528."

In cases that do not require landlords to suffer a permanent physical occupation of a
portion of the building by a third‘party, the courts will conduct an ad hoc, factual inquiry to
determine whether the regulation amounts to a taking. Penn Central Transportation Co. v. New
York City, 438 US 104 (1978). In conducting this review, courts will examine certain factors
of particular significance, such as the "character of governmental action, its economic impact,
and its interference with reasonable investment-backed expectations." R&O at 143, citt;ng
Pruneyard Shopping Center v. Robins, 447 US 74, 83 (1980). A taking is less readily found in
cases of a "public program adjusting the benefits and burdens of economic life to promote the
common good." Penn Central, 438 US at 124.

In light of these factors, it is clear that the preemption of lease restrictions at issue here
does not effect a regulatory taking. As discussed above, preemption would promote the public
good in many important ways. Moreover, the economic impact would be minimal. The installa-
tion of an antenna or dish, which will often be on the outside of the outer walls of the apartment,
on the roof, or on a balcony or patio, will not reduce the long term value of the apartment or
the landlord’s investment in the apartment.'* Also, since the DBS dishes or antennas will have

been installed at the tenant’s request, they are unlikely to reduce his or her willingness to pay

BThe Court has also distinguished the case where a regulation requires the landlord himself
to install items such as smoke detectors, mailboxes, and fire extinguishers on the property, but
does not control the manner of installation. Loretto, 458 US at 440. Therefore, to alleviate
landlords’ concerns, the Commission could permit reasonable restrictions to control the manner
of installation, so long as these restrictions are not so burdensome as to have the effect of
preventing tenants from installing the devices.

“As discussed above, note 13, reasonable restrictions could be placed on the installations
to allay landlord concerns about the method of installation. .
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rent. There will be no substantial physical harm to the apartment, because in the vast majority

cases the devices will be removed by the tenant or by the landlord upon the end of the lease. s
If there are any remaining costs from the reception device’s installation, there is already a method

for the landlord to recover - the security deposit.

*Many DBS subscribers paid $600-700 for their equipment. Only a few months ago, prices
for some dishes broke lower than that level, but still remain about $200, and involve other fixed
costs such as installation kits, fixed term service contracts, and decoder boxes. In any event,

this is not a trivial investment for many renters, and they can be expected to take their dishes
with them when they vacate an apartment.
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CONCLUSION

The Commission faces an easy decision in determining whether to apply Section 207 to
renters. Congress contemplated the issue and gave clear direction to the Commission to include
all viewers. Moreover, there are many sound policy reasons that reinforce this conclusion.
Therefore, the Commission should create rules prohibiting landlords from creating restrictions
_ impairing a viewers’ ability to receive programming using DBS dishes, MMDS antennas, or over-

the-air broadcast television antennas.
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